The things that people say about each other are protected by the Constitution as much as any other form of expression. The Supreme Court has recognized repeatedly that the judgment embodied in the First Amendment is that the benefits of a free flow of information outweigh the costs and that those who speak truthfully cannot be made to do so at their peril. Therefore, disclosures of truthful information cannot, in the name of "privacy," be constitutionally subjected to after-the-fact governmental determinations that they were not justified, unnecessary or even a crime.
Perhaps there are things that it is better for us not to see or hear. But the assumption of the First Amendment is that government should not be deciding these limitations on the free flow of information or what speech is important enough to be "worth it." If, in the name of protecting privacy or reputations, government agencies can decide after the fact what is and is not legitimate negative information, self-censorship will abound and valuable information will suffer. What is the virtue of protecting a false reputation? The thesis of this article is that there is none. There is none, at least, that justifies the suppression of free speech. Yet, there is a growing trend to see protection for false reputations as a key function of the so-called "right of privacy," especially outside the United States. 1 Meanwhile, the Second Restatement of Torts § 652D seems to authorize such protection 2 and, in any case, by imitation or the internationalization of forum shopping, 3 the trend could affect the degree to which free speech is protected under the United States Constitution. It is a therefore trend that deserves examination.
For a much more complete (and perhaps less contentious) treatment of privacy rights and the First Amendment, see my "Privacy and the Right of Free Expression
The interests in privacy and in free expression are both important, 4 but they are in fundamental tension with one another. Nobody likes to be talked about but everyone likes to talk, and the lives and doings of our fellow human beings are a primary topic of expressive discourse. When the talk turns into defamatory falsehood, the First Amendment allows a remedy.
5
" [T] here is no constitutional value in false statements of fact." 6 Unflattering statements of truth, however, are another matter.
Suppressing the expression of truth always has a cost. When human actions are premised on falsehood, they are less likely to produce the intended results. As a consequence, there is a predictable social cost in forcing individuals and institutions to make choices based on false information. There is, in addition, the personal cost to those who are denied the liberty to speak the truth. When government can deny a person the right to tell his or her own life's story, 7 it is an affront to the dignity and the personality of those whose words are suppressed, a subordination of 1 * This paper is based on a presentation at the Privacy Discussion Forum, Johannes-Gutenberg University, Mainz, Germany, June 23-24, 2011. For a fuller discussion of the constitutional considerations raised my companion paper natural personal development to the truth-suppressive policies of the state. It treats such persons, in effect, as a means for furthering the government's policy of manipulating belief. Whether these costs and burdens on society and individuals are worth it would depend on how the utilitarian calculus works out in each particular situation. But there is no escaping that those who advocate truth suppression in the name of privacy are, in effect, insisting that a utilitarian calculus (or "balancing" test) be used and that freedom of speech should depend on it. 8 It is true that disseminating factual information can also have a cost. If the disclosures expose a false reputation, for example, they can prevent a person from reaping the advantages that accrue from hiding the truth. These advantages can be substantial because, in our encounters with one another, we must as a practical matter trust other people, at least to a degree, and this means reliance on reputation.
9
When an undeserved reputation attracts unjustified trust, people can be induced to do things they otherwise would not do. Disclosure of truth takes away this advantage. But the fact that the truth may be a burden for the disingenuous is not a strong argument against it. "The First Amendment itself reflects a judgment by the American people that the benefits of its [speech-protective] restrictions on the Government outweigh the costs. Our Constitution forecloses any attempt to revise that judgment simply on the basis that some speech is not worth it."
10
The First Amendment states flatly that there shall be "no law… abridging the freedom of speech, or of the press." 11 As has frequently been observed, however, freedom of expression is not absolute and, in particular, " [t] here are certain well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem."
12
. Notably, although "the libelous" is on the list of items that that are historically excluded from First Amendment protection, 13 the dissemination of truthful private information is not.
14 What is more, the Supreme Court has warned, there is no "freewheeling authority to declare new categories of speech outside the scope of the First Amendment." 15 Just last term the Court passed up an opportunity to declare that there might be a First Amendment 7 As occurred in the recent Esra case in Germany, where a partly autobiographical work of fiction was banned because it overly revealed "intimate" details about a person with whom the author had romantically interacted. Roman Esra, BVerfGE 119, 1 (2007 exclusion for truthful disclosures of private information, and it did not even hint that there was such a thing. 16 In short, although the First Amendment leaves room for laws that exact liability for false statements that cause reputational harm, the Court has never recognized that persons can held liable for causing such harm with true statements.
Neither, however, has the Supreme Court foreclosed the possibility of recovery for injurious truthful statements, at least not for cases where the speech does not involve a matter of public concern.
17 Moreover, the right of privacy defined in the Second Restatement of Torts seems, in some of its particulars, aimed precisely at imposing such liability. Specifically, Restatement § 652D authorizes damages for any person who suffers an injury because somebody "gives publicity to a matter concerning the [person's] private life" if "the matter publicized is of a kind that (a) would be highly offensive to a reasonable person, and (b) is not of legitimate concern to the public." 18 The open question is the extent to which the application of § 652D of the Restatement is constitutional.
19
One thing is clear, namely, that the last qualification of § 652D ("not of legitimate concern to the public") is not just an option. It expresses, rather, a constitutionally mandated limitation on government's power to impose liability for disseminating truthful information about people and their lives. Where truthful disclosures deal with matters of public concern, liability for the expression is not constitutionally permissible. 20 The key precedent is Bartnicki v. Vopper.
21
In Bartnicki, an unknown person intercepted and illegally recorded a telephone conversation during which intemperate comments were made in connection with tense labor negotiations between a teachers' union and board of education.
22
The recording was anonymously provided to the head of a local citizens organization, who then forwarded it to a radio station. The radio station played the recording on the air. The individuals whose private conversation was thus publicly revealed sued for damages under state and federal wiretap laws 23 which prohibited, among other things, the interception of "any wire, oral, or electronic communication" 24 and the disclosure of the contents of any such interception.
25
The Supreme Court held that it was unconstitutional to apply the wiretap laws to prevent disclosures of intercepted private conversation by people not complicit in the illegal interception. Apparently, the key statement, made by the union president to the union's chief negotiator, was "we're gonna have to go to their, their homes . . . The Court in Barnicki laid considerable stress on the fact that the disclosures in question were about a "matter of public concern." 26 In drawing this distinction between public and nonpublic concerns, the Court somewhat echoed a line of late twentieth-century defamation cases in which it had cut back on the "breathing space" 27 that is provided for non-malicious defamatory utterances. 28 Under these cases, the protection of defamatory falsehood is greatest in the case of statements about public officials and figures and the protection is least when the defamatory speech relates only to private persons and matters of private concern. 29 The unsettled question is whether an absence of public concern is a reason for according a lesser measure of constitutional protection to truthful speech. On one hand, as recently as last term the Court in Snyder v. Phelps offered the obiter dictum that "restricting speech on purely private matters does not implicate the same constitutional concerns as limiting speech on matters of public interest." 30 On the other hand, despite the Court's continued lip service to the public concern/private concern distinction, it has also roundly disparaged the workability of the distinction as a constitutional test In spite of the dictum of Snyder v. Phelps, therefore, it seems a fair conclusion that the question remains open as of now as to whether truthful disclosures on private matters can constitutionally be suppressed. 34 There are, however, at least two reasons why the Court should not withhold First Amendment protection from truthful statements that people make about one another, even if the information conveyed arguably intrudes upon interest in "privacy." One is that we all necessarily rely on our knowledge of the qualities, character, conduct and propensities of the people around us and, to put it bluntly, on our awareness of the adverse ways in which they might affect us. The particular privacy interest the Court appeared to have in mind here was the interest in "privacy of communication." 532 U.S. at 532-33. This was, however, the only privacy interest that Bartnicki indicated might conceivably be strong enough to outweigh free-expression interests at all. Even though the Court in Snyder said at one point that "this case turns largely on whether that speech is of public or private concern," 131 S. Ct. at 1215, the Court cautioned later that "the reach of our opinion here is limited by the particular facts before us," id. at 1230. Thus, while the Court clearly said that public-concern nature of the speech in Snyder meant that First Amendment was required, it did not ever say (and it seemed to expressly exclude) any holding that private-concern speech was not protected. And, indeed, on a fair reading of the case, the arguments for and against protecting purely private interest speech were not even considered by the Court-quite properly, moreover, because the record did not raise the question. Id.
That is to say, people want and need to know about the negative features of others with whom they deal and upon whom, out of necessity or convenience, they must confer at least some degree of trust. The other reason for broadly protecting such truthful statements is that the First Amendment should be deemed to apply from the ground up, to protect all of the people, not just the ones who engage in "serious" political debate or other high-minded "serious" discourse. These two reasons will be considered in turn.
Protecting False Reputations and the Need to Know. As noted in the previous section, the right of privacy defined in the Second Restatement of Torts imposes liability on any person who causes injury by giving "publicity to a matter concerning the private life of another" if the matter is reasonably "offensive" 35 and "is not of legitimate concern to the public." 36 A statement is "publicity" if it is communicated "to the public at large, or to so many persons that the matter must be regarded as substantially certain to become one of public knowledge."
37
In a pre-Internet document (as the Restatement was), this narrowing definition of "publicity" may have succeeded in significantly limiting potential liability for ordinary gossip.
38
Most people did not, until recently, have much personal ability to communicate with "many persons" and, as a practical matter, "publicity" was primarily the preserve of the press. Things have, however, changed. To provide some context, it might be useful to consider some kinds of modern Internet-age factual situations in which speech would be suppressed under the Restatement's rule.
Last year someone in suburban New York circulated a "Smut List" containing the names of nearly 100 purportedly sexually-active high school girls. 39 The list, which appeared on Facebook and quickly attracted thousands of "likes," caused outrage among school officials, who denounced it as a "reprehensible act of cyberbullying." 40 The local police chief promised "to prosecute to the fullest extent of the law."
41
Then there is the free-speech adventure of plumber Ian Puddick. 42 Distraught to discover that his wife was having sex with a superior at the office, Puddick "set up a series of websites, a Twitter account and a blog to draw attention to the affair." Id. at cmt. a. 38 Specifically, the Restatement distinguished "publicity," as it uses the term, from the much broader defamation concept of publication. "Publication," it is explained in the comments, "includes any communication by the defendant to a third person." Id. in which a prominent figure in professional auto racing complained of a published story and images (Internet and print) that showed him engaged in sado-masochistic sex play with a number of alleged prostitutes, a disclosure that was damaging to his reputation. Although there was apparently nothing untrue about the information disseminated (and to that extent, the damaged reputation was apparently a false one), court stressed that the case was about privacy, not defamation, 49 and awarded the plaintiff a judgment for £60,000. 50 Finally, there is the Esra case recently decided by Germany's Constitutional Court, where a partly autobiographical work of fiction was banned because it revealed overly "intimate" details about a person with whom the author had been romantically involved.
51
Even accepting that the book in question went way over the line in its personal revelations, it can be reasonably expected that future authors, worried about how intimate is "too intimate," will take the safer course and be continuingly chilled in their exercise of free expression. 52 While three of these four factual situations were litigated outside the United States, all of them are examples of situations in which it seems entirely reasonable to expect that Restatement § 652D would support suppression of the truth in order to protect a false reputation.
53
What is more, none of the situations seems to involve a "matter of public concern" within the meaning of 44 Id.
45
Rebecca Camber, "Victory for free speech as cuckolded husband is cleared of using internet to harass wife's millionaire lover," Mail Online (Jun. 17 2011), available at http://www.dailymail.co.uk/news/article-2004804/IanPuddick-cleared-using-internet-harass-wifes-millionaire-lover.html. It is not far-fetched to assume that virtually all sex scenes in novels (at least, all that are believable) are at least partly "autobiographical." Of course, this may not cause serious legal jeopardy for authors who have had many lovers (so that individual identification is difficult), but for those who are relatively chaste, one wonders. The question is, accordingly, whether the principle of Bartnicki, applicable to matters of pubic concern, ought to be extended to provide First Amendment protection to mere "domestic gossip or other information of purely private concern." In deciding that question, a consideration that naturally comes to mind is the extent to which such speech has any value. This may or may not be an obsolete way of thinking about free speech in view of the Court's recent reasoning in United States v. Stevens, where it said that even "[w]holly neutral futilities . . . come under the protection of free speech as fully as do Keats' poems or Donne's sermons." 56 The fact remains, however, that even content-based restrictions on speech 57 are constitutionally permissible if the laws that in question pass strict scrutiny. 58 And in deciding whether an application of law to protect a false reputation serves a "compelling interest," as strict scrutiny requires, 59 it is inevitable that the value of protecting the false reputation will be pitted against the value of factual disclosures that could puncture it.
As an initial reaction, most of us would have no trouble condemning the disseminators of a 'Smut List' of local teenage girls willing to have sex. It is not, however, hard to imagine that at least some people might legitimately value the kind of information that such a list can convey.
60
For example, would the mother of a teenage girl have a legitimate interest in learning similar facts about the boy who is taking her daughter to a "party" this Friday night? It is far from selfevident that she would not. Is it not legitimate for someone, such another mother, to tell her if the boy is known to be a sexually active lothario with many "conquests" to his name? Is this a kind of disclosure that the Constitution should protect only if it is delivered one-to-one? Similarly, in this era of burgeoning STDs, 61 it is far from self-evident that the mothers of teenage boys might not have a legitimate interest in knowing whether the girls their sons go out with are sexually active. Even when information relates to plausibly legitimate concerns, however, the problem is that its dissemination, particularly if it is truthful, can damage false reputations. That is to say, it invades the right to privacy. 
57
A restriction that singles out speech disclosing information about persons' private lives is, rather plainly, "contentbased. See Boos v. Barry, 485 U.S. 312, 321 (1988)(striking down a speech restriction adopted "to protect the dignity of foreign diplomatic personnel by shielding them from speech that is critical of their governments"). That is to say, the restriction's "justification focuses only on the content of the speech." Id. Id.
60
Assuming, of course, that the list was accurate. It should be stressed that the discussion in this paper is focused on the tension between the right of privacy and First Amendment interests. Obviously, very different concerns are raised by disseminations of defamatory false information. 
msn.com/id/23574940/ns/healthkids_and_parenting/t/teen-girls-has-sexually-transmitted-disease/
Everyone would like to control his or her own public image.
62
People sometimes do things in private that they are not proud of and do not want others to know about. Often, however, these are precisely the things that others want or need to know. We are better off knowing about others' activities that may evidence their character, qualities, and propensities. Parents want to know about the people who interact with their children, businesspeople want to know about their business counterparts, people in dating relationships want to know about their romantic partners, and so on.
63
Our natural curiosity about other people's negatives may, indeed, be nature's way of keeping us alert to potentially valuable data.
What is more, it is impossible to say ex ante which particular bits of information may later be relevant or useful. It is therefore hard to imagine how government 64 could reliably specify what kinds of private information people have a legitimate reason to know and which ones can be communicated only at one's own legal peril. Every bit of information about the others with whom we deal, especially the negative information, is potentially relevant and useful. Thus, the question arises whether it can be consistent with good legal policy, not to mention the constitutional protection of speech, to make the dissemination of truthful information about other people selectively punishable-a risky activity that one does at one's own peril: Should the disclosures that people make about other people without the latters' consent be subject to afterthe-fact governmental determinations that the disclosure was not justified, unnecessary or even a crime?
The judgment embodied in the First Amendment is that the benefits of a free flow of information outweigh the costs. 65 And the Supreme Court has recognized repeatedly that assuring the free flow of information requires that "breathing space" be allowed so that those who speak do not do so at their peril. 66 If, in the name of protecting privacy or reputations, we let government personnel decide after the fact which communications of negative information were and were not legitimate, with the latter being punished by liability or as a crime, self-censorship will abound and information will suffer. . We all have complex personalities, a mix of aspects that are lovable and of others that are not, and it would strike to the core of liberty and autonomy for the law to regulate which aspects of ourselves we are allowed to stress, to downplay, to distort or even to fabricate. To recognize and support this form of self-defining expression decidedly does not, however, justify suppressing the expression of other persons who might want to present additional or alternative interpretations of an individual's personality.
The First Amendment Protects Everybody, not Just Elite "Public Interest" Discourse. Even if it is so that only "the publication of truthful information of public concern" "implicates the core purposes of the First Amendment," 67 and "most of what we say to one another" lacks "serious value," 68 it is all "still sheltered from government regulation." 69 That is to say, the protection of the First Amendment applies not only to high-minded elites engaged in "a meaningful dialogue of ideas" or a "robust debate of public issues" having "serious" political value 70 but to everyone, from the ground up. Just as a "consumer's concern for the free flow of commercial speech often may be far keener than his concern for urgent political dialogue," 71 so also an ordinary person's concern for the free flow of information about "daily life matters" 72 may be what is of keenest interest, not to mention of greatest personal value. Ordinary people do not always talk about matters of public concern, but that does not mean that what they say is not important to themselves.
What is more, as members of a social species, the character, qualities, conduct and propensities of other people are almost inevitably matters of primary interest. Some people talk about atoms the stars or the Federal Reserve policy but for most of us the number-one topic of conversation is other people. Our fellow human beings are the topic of primary concern. In addition to the self-protective role that such discourse can have, 73 "domestic gossip or other information of purely private concern" play an undoubtedly important role in social control. When people do things they are not proud of and do not want others to know about, there is a reason: The knowledge and chatter of others is a sanction in itself. Talking about one another is the way we establish shared values, strengthen feelings of community and reinforce the expectations and norms that are the core of social cohesion. Even when people are not discussing the next election or national health policy, their talk about other people is socially indispensable.
There are, in short, good policy reasons why communications about matters of non-public concern-even "domestic gossip or other information of purely private concern"-should receive First Amendment protection. Most of the information that is highly important to most people does not relate to matters of "public" concern-at least not in any narrow sense. Even though people's lives are affected by what is done by government, most are vastly more affected by the acts of the ordinary people who live around them and with whom they directly interact. The average person's interest in information about the qualities, character, conduct and propensities of the people who surround her is not only legitimate; it most often the most relevant interest of all. That is why "[f]reedom of discussion, if it would fulfill its historic function in this nation, must embrace all issues about which information is needed or appropriate to enable the members of society to cope with the exigencies of their period."
We may sometimes bemoan the fact that people find juicy gossip of such compelling interest. Arguments can be constructed why our neighbors' private lives should be none of our business. And indeed, there are no doubt many things are none of our business. A right of free expression does however not mean a right to pry or hack into others' private affairs or records. 75 Nor does it mean that people should be compelled to reveal their secrets. 76 What means is that, once information is out, the situation is different.
77
Free speech is a constitutional right, not just of the politically active and elites, but of ordinary people as well. Topics of widely shared private concern are matters of public concern. 78 For ordinary people in their ordinary daily lives, knowing about the activities, choices and, ultimately, character of those who live around them can have enormous personal consequences for both their private and "public" decisions and, therefore, be a matter of utmost concern, even if not a government-recognized "public" concern.
79
Conclusion. It is the thesis of this article that there is no virtue in protecting a false reputation. Despite the possibilities presented in the Second Restatement of Torts and the growing trend of cases from Europe, the Supreme Court should resist the urge to find new reasons in a so-called "right of privacy" to suppress the expression of truth. The world has a long history of governments deciding which facts the people should know and which they should not. And perhaps there are some things that it is better for us not to see or hear. But the assumption of the First Amendment is that government should not be deciding these restrictions on the free flow of information or, indeed, even what speech is important enough to be "worth it." 
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In Barnicki, for example, there was no question that the law against interception of communications was constitutional. Bartnicki, 532 U.S. at 524-25. Cf. id. at 526-28. 78 Cf. Justice Holmes' classic put down of the public interest in private home ownership (which he decided was ultimately not worthy of protecting): "This is the case of a single private house. No doubt there is a public interest even in this…." Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413 (1922) . 79 Because of the invidious discrimination that still is felt by members of sexual minorities, one area of special concern may be the interest that some "LGBT plaintiffs understandably assert in … 'selective disclosure' of their sexual orientations or identities." Anita L. Allen, Privacy Torts: Unreliable Remedies for LGBT Plaintiffs, 98 Ca. L. Rev. 1711, 1716 (2010). An argument can be made for example that, as long as people discriminate invidiously, government has an interest in forbidding the dissemination of information used in doing so. Like most such discrimination, however, this current situation is (one hopes) a transitional problem and, as such, it can be managed transitionally rather than as a pretext for structuring foundational limitations on the basic liberty of free expression. 
